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Advocacy for Huny

Fights in the Americas

[RELEZ SE IN FULL

March 1, 2016

What steps should the Obama administration take on Cuba policy in its list year?

What the Obama administration has done to improve U.S.-Cuba relations is histo ic. The
executive actions taken since the announcement that relations would be restore 1, paired
with the President’s forthcoming trip, have sent a message that the United States is serious
about developing a 21st Century policy toward Cuba. This not only serves U.S. in:erests but
those of the Cuban people.

The policy overall, as well as specific steps the administration has taken, such as opening
embassies and expanding travel and commercial relations, have been widely popular with the
American people. This includes support from many in the Cuban-American community and
among Republicans. The changes have also clearly strengthened the United States’
relationships throughout Latin America and set the country on a course to reap the benefits
that improved relations with Cuba would bring. In his last year in office, the Pretident has the
political room to consolidate and build on these steps.

The administration should take measures that can bring new opportunities for our businesses,
open new avenues for U.S. philanthropy, enhance U.S leadership in Latin Americi, and bring
mutual benefits to the American and Cuban people in the realms of security, the
environment, and health.

While only Congress can lift the embargo, there are additional steps President Ohama can
take today that would pave a path to solidify existing policy changes and advanc:: U.S. - Cuba
relations. If made with enough time, these changes would allow U.S. NGOs, busir esses, and
philanthropic organizations to reach concrete agreements with Cuba this year, and encourage
lawmakers, the business community, philanthropies and other constituencies who are
preparing for deeper engagement with Cuba.

As the administration continues to take steps forward that are popular with the jublic, it can
also engage with Congress, particularly those Members who are currently advanc ng
legislation to end the embargo. This would draw attention to the cross-spectrum political
support for the new Cuba policy and increase prospects for significant legislative action.

Below are some key steps that the administration should consider:
What specific steps could the President take to encourage progress for business,

philanthropy and other constituencies seeking opportunities on the ground in Cuba?

1. Further modify Office of Foreign Asset Control (OFAC) and Departme 1t of
Commerce regulations governing exports to Cuba, imports from Cuba, and
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investments in Cuba that benefit the Cuban people. Regulatory changes will
permit some U.S. businesses to come to agreements with Cuba this year, which
will reinforce the interest of others in the business community.

OFAC and Commerce have taken important steps to reduce the regulatory burden.
First, with the January 27" announcement of regulatory changes permi ting case-by-
case exports to Cuban state-owned firms when goods will benefit the C iban people,
and then with the February approval of a license allowing a U.S. firm tc invest in a
tractor production facility in Cuba that would benefit private farmers. ‘"he
administration should build on these changes.

A logical next step would be to announce a policy of case-by-case approval for
individuals or businesses to invest in joint ventures or other business ar ‘angements
with Cuban state-owned firms when the goods and services produced piovide clear
benefits to the Cuban people. This could apply in areas such as education,
agricultural production, food processing, public transportation, public  ealth, and
infrastructure, as well as for Cuban private entrepreneurs and cooperatives.

Despite challenges on the Cuban side, many U.S. businesses are eager t»> gain a
foothold in the Cuban market because of the long-term potential. But t ey continue
to find the U.S. regulatory framework difficult to navigate. At the same time,
because of the commercial possibilities and the investment opportunitii:s, businesses
from Europe, China, and Latin America are making inroads in Cuba, anc U.S.
businesses are missing opportunities. A number of high visibility business deals
between U.S. companies and Cuba would generate important momentu n. This would
not only generate increased interest and confidence from other compar ies, but
would make it difficult, politically and legally, for a different administration to sever
business ties.

2. Provide a general license allowing U.S. philanthropic organizations t: make
program-related grants through both governmental and non-governir ental
organizations as well as individuals in Cuba.

The general license for “donative remittances” should be clarified or e panded to
permit foundation grant-making to public and private entities in Cuba. This could
allow some grant-making to move forward this year and would broaden foundations’
interest and engagement for the future. U.S. philanthropic organizatiors have
interests in supporting charitable, artistic and cultural, environmental, and social
activities in Cuba. Because such activities are carried out on the island >y both
private and public organizations as well as individuals, private U.S. philinthropic
organizations should be able to exercise their independent judgement & bout which
entities are the most appropriate grant recipients. A general license pe mitting
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grants to governmental and non-governmental organizations, along witl individuals,
would allow foundations to work with a broad range of actors implementing projects
that benefit the Cuban people. In a similar vein, the general license thiit permits
remittances for “humanitarian projects” should recognize that both go'ernmental
and non-governmental organizations carry out humanitarian activities and should
permit public and private entities to receive remittances.

3. Modify regulations to permit both private and public cooperation on health care
and medical issues. Both companies and medical researchers could niove forward
on agreements this year, moving closer to a climate that allows Ame -icans to
benefit from health research and medical advances in Cuba.

Cuba has been a leader in many respects in the medical field and several Cuban
innovations would greatly benefit U.S. citizens. Among many examples are a
promising lung cancer vaccine that has been approved for lab research, but not for
trials, in the United States, as well as a medication that has been show to reduce
the risk of amputation by over 70% for those with complex diabetic foo' ulcers, but
that is unavailable to U.S. patients. Cuba has also conducted extensive research on
tropical diseases like dengue, and is now opening research on the Zika ‘irus.
Collaborative research projects on these and similar issues would benefit the United
States.

Export Administration Regulations (EAR) and OFAC regulations could be revised to
take several important steps. They could extend a general license alloving
pharmaceutical companies to conduct clinical trials of Cuban-produced
pharmaceutical products under FDA regulations and then market those sroducts in
the United States once they have received FDA approval. This latter po nt is
important, as without the assurance that they will be able to market products that
receive FDA approval, most companies will be unwilling to invest in clirical trials. A
general license could also authorize joint ventures or other business arrangements
between U.S individuals and companies and Cuban enterprises involved in the
development of vaccines and other innovative medical products, as well as allow
U.S. medical researchers and research institutions, both public and private, to
engage in cooperative projects with Cuban researchers. This would incl 1de bilateral
cooperation in third countries on health issues.

4. Expand security cooperation agreements and processes. Security coc¢ peration on
drugs, law enforcement, migration, and other issues will benefit U.S national
interests while fostering greater commitment from U.S. agencies to Inaintain
ongoing cooperation with Cuba.
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Given their geographic proximity, the United States and Cuba share may of the
same security concerns, from drug trafficking, to migration, to transnational crime
and fraud. Progress on these issues would not only be politically popular, but also
improve security in the Caribbean, a region close to U.S. shores where ncreases in
crime, migration and trafficking directly affect U.S. national security.

Over the last several years, government-to-government security cooperation has
increased, particularly through the Coast Guard on case-by-case cooperation on
fugitives and on some migrant smuggling issues. But there is much room for
collaboration in areas such as counter-narcotics, cybersecurity, border ecurity,
migrant smuggling, counter-terrorism, and cooperation on fugitives. By increasing
the breadth of security cooperation, President Obama would allow join' work on
issues of mutual interest and build internal constituencies throughout U.S. agencies
in support of continuing and expanded U.S.-Cuba security cooperation. Agencies
might include the Coast Guard, Department of Justice, U.S. Marshals Service, Drug
Enforcement Agency, and Federal Bureau of Investigations. This would he popular
politically and help to build public and congressional support for engage ment with
Cuba.

5. Expand travel by extending the general license for people-to-people travel to
include travel by individuals engaged in people-to-people activities. The flow of
individual travelers would increase quickly. This would stimulate ne\s interest in
travel to Cuba, especially among the young, and would inject more capital into
Cuba’s private sector.

As the law now stands, travelers are still required to go on pre-package 1 group trips
that are quite expensive and follow a strict itinerary. These restrictions not only
violate U.S. citizens’ freedom to travel, but most Americans are opposed to this
restriction. According to the most recent Gallup poll, nearly 60% of Americans favor
ending the travel ban on Cuba. To increase the number of Americans that may freely
travel to Cuba, the President can issue a general license that allows individuals to
conduct people-to-people travel on their own, requiring them to maintzin records
showing they engaged in a full-time program of people-to-people activi' ies.

6. Facilitate and expand authorized travel and trade by taking vigorous action to
solve the problems that continue to make most U.S. financial institutions
reluctant to engage in authorized transactions with Cuba.
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In January of 2015, OFAC authorized the use of credit and debit cards i1 Cuba and
authorized U.S. banks and financial institutions to enroll merchants anc| process
authorized transactions. In September, OFAC clarified that most financial
transactions that are ordinarily incident to licensed transactions, incluciing the use
of online payment platforms, are authorized. These were important an1 positive
steps, designed to facilitate travel and authorized commercial exchangss.
Nonetheless, most banks have not expanded credit and debit card services and many
continue to be reluctant to process legal transactions, such as agricultt ral exports;
they appear to have continuing concerns about legal exposure. While a iministration
officials have done some outreach to the banking community, they nee{ to consult
with financial institutions and their legal departments about what obstiicles continue
to deter their involvement and how those obstacles might be overcome.

What steps could the President take to further improve U.S. relations in the Vestern
Hemisphere and consolidate existing advances?

1. President Obama should explicitly declare, in a speech or in remark: during his
trip to Cuba that the Cold War is over and that regime change is not the goal of
U.S. policy toward Cuba. This statement would be well-received, no' only in
Cuba, but in much of Latin America.

In its announcement that President Obama would be traveling to Cuba, the White
House made clear that it believes engagement with the Cuban government is the
best way forward. However, the rhetoric of a “rapid transition to democracy” in
Cuba remains in the Helms-Burton legislation, and Congress has continuad to fund
“democracy promotion programs” under that framework. This has left simbivalence
about U.S. intentions toward Cuba. While the United States has criticisins of the
human rights situation there and hopes to see progress, regime change is not U.S.
policy or the government’s goal. It would be a great step forward in U.! .-Cuba
relations for President Obama or Secretary Kerry to publicly state that * he Cold War
is no longer guiding the relationship between the two countries.

2. The Treasury Secretary should make a statement of U.S. willingness to see Cuba
re-engage with multilateral financial institutions.

Over the next few years, as more capital flows into Cuba’s transitioning economy,
the country’s financial outlook will drastically change. Its reintegration into financial
institutions, such as the World Bank, the International Monetary Fund (IMF), and the
Inter-American Development Bank (IDB), will smooth this transition, allowing for
funds and support in bolstering key economic sectors on the island, such as tourism,
agriculture, and infrastructure.
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The United States should recognize the importance of Cuba’s re-engag ment with
the IFls and welcome dialogue between these institutions and the Cub:in government
through a statement by the Treasury Secretary. Although the Helms-Bt rton
legislation appears to require that U.S. executive directors at multi-lateral
institutions vote against Cuban membership, President Clinton, when Fe signed
Helms-Burton issued a statement indicating that he construed the provision to be
precatory rather than binding. He asserted that requiring the Executivi: Branch to
oppose Cuban participation would intrude upon the Executive’s author ty to conduct
foreign relations. Whether the Executive Branch is free to vote for Cukan
membership or required by law to oppose it, no vote is imminent. The issue now is
signaling support for dialogue between the IFls and Cuba and sending a public
message that assures the Cuban government and those looking to invest in key
sectors that the United States is supportive of Cuban engagement with IFls and is
committed to long-term development and prosperity in the country.

3. The administration should support Cuban re-engagement with the irternational
economic system by eliminating U.S. barriers to Cuban commercial iransactions
with third countries. Change OFAC regulations to authorize Cuba’s ise of U.S.
dollars in international transactions with third countries by adding a general
license authorizing banks in the United States to clear dollar transac tions
between Cuba and third countries.

Banks in third countries cannot process transactions related to Cuba in U.S. dollars
because current regulations prohibit clearing these transactions throug U.S. banks,
which is how almost all international transactions are conducted. At prasent, if the
transfer of a payment for a commercial transaction between a Europeai company
and a Cuban enterprise takes place in dollars and simply passes througt a U.S. bank,
both the European banking institution and the U.S. bank that facilitate 1 the
transaction can be fined. This means that if a legal business transactior is processed
in dollars, banks in allied countries in Europe and Latin America are suliject them to
stiff penalties. Due to this policy, foreign banks have incurred billions ¢ f dollars in
fines, deterring them from processing any transactions, even those tha . are
technically legal.

This has not only made it harder for Cuba to integrate into the global financial
system, but exasperated allies. The recent amendment to the regulaticns
authorizing U.S. banks to engage in financial transactions that are othe wise
authorized does not cover most international transactions. Adopt Treasury
regulations to create a general license that would authorize U.S. banks to clear U.S.
dollar transactions between third countries and Cuba, where the U.S. bank is simply
an intermediary because the transaction was made in dollars. By doing this,
President Obama can assuage the banks’ fears of doing business with Ciiba and signal
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that the United States is not hostile to Cuban re-integration into the international
economy.

What steps would significantly improve U.S.-Cuban relations by laying the groundwork for
further cooperation and/or removing barriers to a constructive future?

1. The administration should eliminate programs that fail to advance d=mocracy,
prosperity, or human rights, particularly programs or policies that a ‘e damaging
to a more constructive relationship with the Cuban government:

a. End the Cuban Medical Professionals Parole Program, whict offers
incentives to Cuban doctors working abroad to leave their ¢ountry and
immigrate to the United States. The program is a provocation that
provides no benefits to the United States, angers Cuba, anc is an
obstacle to cooperation on urgent global public health issues.

In addition to sending doctors to countries like Brazil and Venc:zuela to
generate income, Cuba sends doctors all over the world in the wake of
natural disasters and health crises, such as the Ebola outbreal in West
Africa. Since 2006, the United States has approved over 7,000 applications
from Cuban doctors to immigrate to the United States. This ptogram has
been a major sticking point in U.S.-Cuba relations, even more so than the
Cuban Adjustment Act, or “wet foot, dry foot,” as Cuba has c/aimed it aims
to “"deprive Cuba and many other countries of vital human resources.” The
Medical Professionals Parole Program also unnecessarily comp icates the
emerging U.S.-Cuba collaboration to confront global health eniergencies.
President Obama can end this program without Congressional action.

b. Suspend the “democracy promotion” programs now funded through the
State Department’s Bureau of Democracy, Human Rights, ard Labor
(DRL) and the National Endowment for Democracy (NED), wile
conducting a review of existing programs to ensure they are: consistent
with the President’s policies. This includes ensuring that grantees do not
support “regime change” strategies.

Develop new program guidelines consistent with the administration’s
commitment to dialogue with Cuba. Revelations in the past at out how far
these programs have gone to undermine the Cuban governmer t have caused
serious rifts in the U.S.-Cuba relationship. Subjecting these prgrams to
intense scrutiny would send a clear message that U.S.-Cuba relations are on
a new course.
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2. The Attorney General should exercise her authority to end preferer tial
treatment for Cuban migrants arriving at U.S. borders. She could then
compensate by raising the quota of legal entries and exploring visa j rograms
that permit Cuban professionals to study or work in the United States and then
return home.

Ending preferential treatment is especially important in light of the cotrast
between the treatment of Cuban migrants and that of other immigrant groups.
Rescind the “automatic parole” into the United States, which the Cuben
Adjustment Act permits but does not require, and return to a system ir which
undocumented Cubans arriving at U.S. entry ports are given the same field
interview for asylum eligibility determination that all other migrants re¢ ceive. Last
year, nearly 45,000 Cubans arrived at U.S. southern border ports of eniry and were
paroled into the United States. As both U.S. legal residents and Cuban :itizens they
were able to contribute to the economies of both countries. Compensate for the
changes that would end this advantage by increasing the number of vis 1s available
to Cuban migrants and by exploring visa programs that would permit Ciiban
professionals to study or work in the United States for fixed periods of :ime and
then return home. By changing how we treat Cuba on migration issues, the United
States will strike a blow at the human smuggling encouraged by automtic parole
for Cubans who reach the U.S. border while also more broadly re-chart ng relations
and expediting normalization.

3. The administration should negotiate a settlement of the outstanding “certified
property claims” and take steps to address the problems for trade a1d financial
relations posed by a small set of unusual legal judgments.

There are nearly 6,000 certified American claims of expropriated prop¢:rty in Cuba
registered with the Justice Department’s Foreign Claims Settlement Ccmmission
(FCSC) totaling $1.9 billion. With FCSC’s six percent annual interest rate, these
claims are now worth $7 billion. Cuba has settled property claims with every other
country, negotiating acceptable arrangements that provided some compensation for
claimants. At the same time, Cuba has claims against the United State: for financial
losses incurred as a result of the embargo. These claims settlements w Ll be a
deciding issue for key constituencies in the United States. The adminis ration should
reach an agreement with the Cuban government on existing outstanding claims.

In addition to the certified claims, there are a small number of legal ji dgements
resulting from civil suits filed by aggrieved individuals against the Cuben
government. These suits were filed during the period when Cuba was on the State
Department’s “terrorist list” and therefore lacked sovereign immunity against
certain types of lawsuits that normally protects foreign governments ir U. S. courts.
Cuba refused to contest the suits in U.S courts, objecting to its placemant on the
terrorist list and to the subsequent loss of sovereign immunity. Not surrisingly,
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these suits ended with legal judgements against the Cuban governmen:. Not only do
many analysts question the legal basis for many of the judgements, th?:
administration must somehow address the threat they pose to resumed commercial
relations. As a first step, the administration should recognize that coll 2cting any
judgement against Cuba, like any transaction involving Cuban property, requires
OFAC approval.

9

UNCLASSIFIED U.S. Department of State Case No. F-2014-06088 Doc No. C06711127 Daie: 03/09/2020



C06711128U.S. Department of State Case No. F-2014-06088 Doc No. C06711128 Dzte: 03/09/2020

Advecacy for Muman Rignhts i the Armerkess

March 1, 2016 RELEASE IN =ULL
> | g

What steps should the Obama administration take on Cuba policy in its last year?

In the U.S. relationship with Cuba, the President can take steps that would impiove business
opportunities, open new possibilities for U.S. philanthropy, expand American tr:vel, bring
health and medicinal benefits to the American people, and strengthen our security.

Actions by the administration would begin to yield concrete results such as business deals,
new medical research, and foundation giving this year. This would be good for the United
States and good for the Cuban people.

15

Further modify Office of Foreign Asset Control (OFAC) and Department o’ Commerce
regulations governing exports to Cuba, imports from Cuba, and investme 1ts in Cuba
that benefit the Cuban people. Regulatory changes will permit some U.S businesses to
come to agreements with Cuba this year, which will reinforce the interest of others in
the business community.

Provide a general license allowing U.S. philanthropic organizations to make program-
related grants through both governmental and non-governmental organizations as well
as individuals in Cuba.

. Modify regulations to permit both private and public cooperation on heal:h care and

medical issues. Both companies and medical researchers could move forvzard on
agreements this year, moving closer to a climate that allows Americans t> benefit
from health research and medical advances in Cuba.

Expand security cooperation agreements and processes. Security cooperztion on drugs,
law enforcement, migration, and other issues will benefit U.S. national iiterests while
fostering greater commitment from U.S. agencies to maintain ongoing cooperation
with Cuba.

Expand travel by extending the general license for people-to-people traval to include
travel by individuals engaged in people-to-people activities. The flow of ndividual

travelers would increase quickly. This would stimulate new interest in trivel to Cuba,
especially among the young, and would inject more capital into Cuba’s p -ivate sector.
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6. Facilitate and expand authorized travel and trade by taking vigorous action to solve
the problems that continue to make most U.S. financial institutions reluc :ant to
engage in authorized transactions with Cuba.

The President could take foreign policy steps that would yield further improvements in
our relations in the Western Hemisphere.

1. President Obama should explicitly declare, in a speech or in remarks duriag his trip to
Cuba that the Cold War is over and that regime change is not the goal of J.S. policy
toward Cuba. This statement would be well-received, not only in Cuba, bt in much of
Latin America.

2. The Treasury Secretary should make a statement of U.S. willingness to se > Cuba re-
engage with multilateral financial institutions.

3. The administration should support Cuban re-engagement with the internztional
economic system by eliminating U.S. barriers to Cuban commercial transz ctions with
third countries._Change OFAC regulations to authorize Cuba’s use of U.S. dollars in
international transactions with third countries by adding a general licens¢: authorizing
banks in the United States to clear dollar transactions between Cuba and third
countries.

The President could take steps on U.S.-Cuban relations that would lay the grc undwork for
further cooperation and remove barriers to a constructive future.

1. The administration should eliminate programs that fail to advance democracy,
prosperity, or human rights, particularly programs or policies that are dainaging to a
more constructive relationship with the Cuban government:

a. End the Cuban Medical Professionals Parole Program, whicl offers
incentives to Cuban doctors working abroad to leave their :ountry and
immigrate to the United States. The program is a provocat on that
provides no benefits to the United States, angers Cuba, antl is an
obstacle to cooperation on urgent global public health issu3s.

b. Suspend the “democracy promotion” programs now fundec through the
State Department’s Bureau of Democracy, Human Rights, nd Labor
(DRL) and the National Endowment for Democracy (NED), v+hile
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conducting a review of existing programs to ensure they are consistent
with the President’s policies. This includes ensuring that griintees do
not support “regime change” strategies.

2. The Attorney General should exercise her authority to end preferential tre atment for
Cuban migrants arriving at U.S. borders. She could then compensate by ra'sing the

quota of legal entries and exploring visa programs that permit Cuban profe:ssionals to
study or work in the United States and then return home.

3. The administration should negotiate a settlement of the outstanding “certified

property claims” and take steps to address the problems for trade and fin:ncial
relations posed by a small set of unusual legal judgments.
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From: McLeod, Mary [ T '——

Sent: Thursday, February 11, 2016 7:22 AM
To: Visck, Richard C [
Subject: Re: Cuba claims

No

Sent from my BlackBerry 10 smartphone.

From: Visek, Richard C

Sent: Wednesday, February 10, 2016 9:55 PM
To: MclLeod, Mary

Subject: RE: Cuba claims

Do the capitals connote enthusiasm?

SBU
This email is UNCLASSIFIED.

From: MclLeod, Mary

Sent: Wednesday, February 10, 2016 9:55 PM
To: Egan, Brian J.; Visek, Richard C

Subject: Re: Cuba claims

OK

Sent from my BlackBerry 10 smartphone.

From: Egan, Brian J.

Sent: Wednesday, February 10, 2016 9:42 PM
To: MclLeod, Mary; Visek, Richard C

Subject: Cuba claims
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